	[image: image2.jpg]



	EOAG Monthly Newsletter

Jul/Aug 2008


A monthly update for exempt organizations


 The New Form 990 and related instructions.

The IRS completed its review of the public comments on the instructions for its redesign of form 990. The following are the highlights of possible changes from the earlier publicly disseminated version.

Changes will likely include the following:

A revised definition of the term “key employee” for the reporting executive compensation, transactions with interested persons, and other items. In general, the three prong definition will require reporting as a key employee only those persons, other than officers, directors, and trustees, who:

(a) had reportable compensation exceeding $150,000 for the year (the “$150,000 test”);

(b) had or shared organization-wide control or influence similar to that of an officer, director, or trustee, or managed or had authority or control over at least 10 percent of the organization’s activities (the “responsibility test”); and

(c) were within that group of the organization’s top 20 highest paid persons for the year that satisfied both the $150,000 test & the responsibility test. A list of foreign countries within each of nine geographic regions to be used for reporting foreign activities on the Form 990, Schedule F, Statement of Activities Outside the United States.

Specific reporting requirements for which the reporting organization may rely on reasonable efforts to obtain information required from interested persons or third parties. These will be limited to:

(a) 
Part VI, Governance, Management, and Disclosure, line 1b (determining the number of voting members of the governing body that are independent) and line 2 (determining whether an officer, director, trustee, or key employee had a family relationship or a business relationship with any other officer, director, trustee, or key employee);

(b) Part VII, Section A, Officers, Directors, Trustees, Key Employees, and Highest Compensated Employees, line 1 a (determining compensation paid to such persons by related organizations); and 
(c) Schedule L, Transactions with Interested Persons, Part III, Grants or Assistance Benefiting Interested Persons, and Part IV, Business 
Transactions Involving Interested Persons.

The revised instructions will provide examples of how the organization may satisfy the reasonable efforts standard with respect to each of these separate reporting requirements.

A revised standard for determining independence of a voting member of the organization’s governing body, which replaces the previously proposed “material financial benefit” test by looking to whether the member or a family member was involved in a transaction or relationship that was reportable on the current year’s Schedule L, Transactions with Interested Persons.

For Schedule H, Hospitals, a revised definition of facility for purposes of completing Part V, Facility Information, for 2008 tax years (2009 filing season). Beginning with 2008 tax years, organizations completing Schedule H will be required to list in Part V each hospital or other facility that is licensed, registered, or similarly recognized by a state as a health care facility, including facilities other than licensed hospitals. This does not alter the definition of hospital for purposes of determining whether the organization must complete Schedule H.

The revised Schedule H instructions will also clarify that physician clinics and skilled nursing facilities will be eligible for treatment as a subsidized health service in accordance with the generally applicable rules regarding subsidized health services.

For Schedule K, Supplemental Information for Tax-Exempt Bonds, the revised instructions will provide relief for refunding bonds issued after 2002 to refund pre-2003 bonds, by exempting such refunding bonds from having to be reported in Part III, Private Business Use. All other parts of the schedule must be completed with respect to such refunding bonds under the generally applicable rules. This change does not alter the generally applicable transition relief for Schedule K, which requires completion of only Part I, Bond Issues, for 2008 tax years (2009 filing season).

It is expected that the revised instructions incorporating changes as a result of the many public comments will be made available to the public by the middle of August 2008. The instructions can be found on the IRS website at www.irs.gov.
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Other Developments

· IRS data shows that overstating tax deductions for charitable contributions is a real issue. 46% of folks who made cash donations and 37% of those who donated noncash items such as vehicles or household goods overstated their deductions or made errors. Keep in mind, the tighter substantiation rules enacted in 2006 won’t eliminate the problem. The main reason is that charitable donations are not subject to reporting to the IRS by the recipient charity.

* ** * * * *

· Failure to properly comply with the substantiation rules prohibits a deduction for donations - even when you have cancelled checks. This happened to a couple who tithed to their church one year, writing 10 checks totaling more than $6,000. The evidence clearly showed that the donations went to a bona fide charity and the couple had canceled checks to prove it. Still, the IRS denied the deduction and the Tax Court agreed simply because the couple lacked proper written acknowledgments from the church for each gift - required for donations of $250 or more (Gomez, TC Summ. Op. 2008-93).

It is essential that a donor has the right documentation - even for donations under $250. You must keep a canceled check, a bank record or a receipt with the charity’s name and the amount of your gift. A log is no longer enough. Also, if you’re deducting donations of used clothing or household goods worth over $5,000, you must attach an appraisal to your return or the IRS will deny the write-off.

* ** * * * *

· Applications for Donor-advised funds seeking tax-exempt status get additional guidance from IRS in the form of a “guide sheet.” The IRS wants to deny exemption to those funds that let donors retain too much control over money in the fund.

[image: image2.jpg]Among many other questions posed by the guide sheet, the IRS asks whether the organization sponsoring the fund reviews donor recommendations for charitable distributions and retains the ultimate decision over the fund’s investment choices.

Organizations are also asked whether their funds are required to make minimum annual distributions of at least 5% of assets - very much like the distribution requirements for private foundations.

*******

· An appellate court in Minnesota has refused to expand a long-standing rule that allows charities to enforce charitable contribution pledges to an individual’s family member’s claim to collect an unfulfilled pledge from her sister-in-law’s estate. (In Re: Estate of Ross, Ct. of App., MN, No. A07-1249,  5/27/08.)

The sister-in-law claimed that she was entitled to continuing support because the original testator “pledged” to support her family in perpetuity. The petitioner relied on two state supreme court cases - in one 1903 case, a college won a claim against an estate when it argued that it relied on the pledge to fund its operations and demonstrated that without the pledge and other gifts it would have had to suspend its operations. In a 1925 second case, another college collected on a promissory note by arguing that it relied on the pledge to erect new buildings and buy equipment.

The sister in law used the two cases to claim that state law makes promises enforceable when they are supported by legal consideration, such as actions in reliance.

However, the Court concluded that neither case espouses such a broadly stated rule. Instead, both cases focus on the detrimental reliance by charitable organizations. They held that the law should apply only to promises to make gifts to charitable organizations and not to individual actions.

The law giving charities the right to collect on donor pledges varies from state to state. Most states do allow a charity to enforce a pledge if it can show that it had relied on the pledge and actually did incur obligations consistent with the purpose of the gift.
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“If you have any comments or would like to see a particular topic covered by a future newsletter, please send an email to � HYPERLINK "mailto:newsletter@eoag.com" �newsletter@eoag.com� or call (213) 972-4033 Ext 7.”
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