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A monthly update for exempt organizations


 Speak Carefully at Election Time

Presidential politics seem foremost on people's minds and in the news as both major parties seek to select a candidate from a rather crowded field. The IRS has released recent guidance as to when an EO might endanger its nonprofit status by participating in a political campaign.  Rev. Rul. 2007-41 illustrates 21 sample situations and opines whether an EO's activities constitute the forbidden "campaigning." The ruling is pretty simplistic for the most part.  It is very likely that most situations will fall in the "grey area" and will need to be looked at very carefully by a tax professional.  
Background

IRC Code Section 501(c)(3) provides the requirement that EOs must be organized and operated exclusively for charitable or educational purposes, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting to influence legislation, and which does not participate in, or intervene in any political campaign on behalf of, or in opposition to, any candidate for public office. This is the classic language that is referenced time and time again.  Stated alternatively, an EO is not operated exclusively for an exempt purpose if it participates or intervenes, directly or indirectly, in a political campaign on behalf of, or in opposition to, any candidate for public office. The Treasury Regulations further provide that an intervention in a political campaign includes the publication or distribution of written statements or the making of oral statements on behalf of, or in opposition to, such a candidate.

Whether an organization is participating or intervening, directly or indirectly, in any political campaign on behalf of, or in opposition to, any candidate for public office depends on all of the facts and circumstances of each case. As an example, voter education activities, including preparation and distribution of voter guides, conducted in a non-partisan manner may not constitute prohibited political activities. But other so-called voter education activities may favor one candidate over another simply because of the way the material is drafted.   
It is no secret that the internet is a widely used communication tool and many EOs use their own web sites to disseminate statements and information. The EO might also routinely link their web sites to web sites maintained by other organizations as a way of providing additional information that the organizations believe is useful to its own constituency or to the public at large.

When an EO posts something on its web site that might favor or oppose a particular candidate, the result is that the EO itself distributed printed material or made oral statements that favor or oppose a candidate. Even worse, when an EO makes a link to another web site, the EO can be held responsible for the consequences of that link, even if the EO does not have any control over the content of the linked site.  So every EO should be very careful with the use of such links.
EOs are permitted to conduct certain voter education activities such as the public forums and the publication of voter education guides, if they are carried out in a non-partisan manner. They also may encourage people to participate in the electoral process so long as such efforts are conducted in a non-partisan manner.

EOs are allowed to take positions on "public policy issues," even if the issues divide candidates in an election for public office. However, they must always avoid any appearance of issue advocacy that functions as political campaign intervention. Even if a statement does not expressly tell an audience to vote for or against a specific candidate, an organization delivering the statement is at risk of violating the political campaign intervention prohibition if there is any message favoring or opposing a candidate. A statement can identify a candidate not only by stating the candidate’s name but also by other means such as showing a picture of the candidate, referring to political party affiliations, or other distinctive features of a candidate’s platform or biography.

Key factors in determining whether a communication results in political campaign intervention include: (1) whether the statement identifies a candidate for  public office; (2) the statement expresses approval or disapproval for a candidates’ position; (3) whether a statement is made near the election; (4) whether the statement refers to voting or an election; (5) whether the issue discussed distinguishes candidates; (6) whether a communication is an ongoing one discussing the same issue independent of the timing of any election; and (7) whether the timing of the communication and identification of the candidate are related to a non-electoral event such as a scheduled vote on specific legislation by an office holder who also happens to be a candidate for public office. A communication is particularly at risk if it makes reference to a specific candidate or to voting in a specific upcoming election.
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Other Developments

· TE/GE Fast Track Settlement Program.  The IRS has announced a program which provides an opportunity for EOs with issues under examination by the Tax Exempt and Governmental Entities Division (TE/GE) to use Fast Track Settlement (FTS) to expedite case resolution. The FTS will enable such entities that currently have unsettled issues in a open period under examination to work with TE/GE and the Office of Appeals (Appeals) to resolve outstanding disputed issues while the case is still in TE/GE jurisdiction. TE/GE and Appeals will jointly administer the FTS process. 

FTS will resolve various issues, and it may be initiated at any time after an issue has been fully developed, but before the issuance of a 30-day letter (or its equivalent). FTS will be available to taxpayers for a pilot period of up to two years. Upon completion of the two-year pilot period, FTS will be evaluated, consider necessary adjustments, and determine whether to make the program permanent.
* ** * * * *
· Study Finds That N.Y. Telephone Charitable Solicitors Kept More Than 60%  of Donations.  A new study of telemarketing companies in the state of New York found that no more than 39 cents of every dollar raised for charities by commercial telemarketing companies actually go to the nonprofit cause.

The report, “Pennies for Charity, Where Your Money Goes: Telemarketing by Professional Fund Raisers,” examined 553 fund-raising campaigns that were conducted in 2007 on behalf of 442 charities. The following are a few of the results: 
· In nearly four-fifths of the campaigns, 436 of the 553, the charities kept less than 50 percent of the funds raised.

· In nearly half, 271, charities received less than 30 percent of the funds raised.
· In nearly one-tenth, 51, the charities actually lost money.

· In only 45 of the 553 campaigns did the charity keep at least 65 percent of the money raised, the amount deemed acceptable under the Better Business Bureau’s standards for charitable organizations.
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· In California a similar study was conducted and found that professional solicitors sent less than half of the money raised in the state in 2007 to charity and kept the remainder.  The report says that 44 percent of the $162-million raised was actually given to charity. Professional solicitors received either a percentage from each donation or a flat fee. In some instances, fund-raising costs exceeded the amount raised for charity. 

· In a third study, the state attorney general’s office in Massachusetts says almost two-thirds of all charitable donations collected in Massachusetts were directed to professional solicitors instead of benefiting charities, reports. Out of $284.5-million raised in 621 campaigns, $100.8-million went to the charities, according to the report, which is conducted annually.

* ** * * * *

· Hospitals Are Also Suffering During The Present Economic Downtown.   Yes - even many Hospitals are facing difficult financial issues these days...they are being squeezed by tight credit, higher borrowing costs, investment losses and a jump in the number of patients -- many recently unemployed or otherwise underinsured -- not paying their bills.
All that has begun to trigger more hospital closings -- from the poorer neighborhoods in New Jersey to the wealthier areas like Century City.  Hospitals are looking at possible layoffs, other cost-cutting measures and terminating or postponing delaying building projects.  

Hospitals employ more than 5 million people and are attributing the current crisis to declining donations and investment returns, patient admissions and visits are flat, and profitable diagnostic procedures and elective surgeries are declining as people with inadequate insurance delay treatment. Many of those same people eventually go to emergency rooms which  makes it significantly more difficult for hospitals to lay off personnel.

The current problems are aggravated by old problems such as low payments from insurers, even decreasing payments for Medicare and Medicaid patients, and increasing labor and technology costs. Unfortunately, industry consultants predict that more closings or mergers are on the way.
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“If you have any comments or would like to see a particular topic covered by a future newsletter, please send an email to � HYPERLINK "mailto:newsletter@eoag.com" �newsletter@eoag.com� or call (213) 972-4033 Ext 5.”
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